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I. INTRODUCTION 
Generally, any two adults may live together as a couple 
in the United States without legal objection, but not nec-
essarily with legal protection. How much legal protection 
they can claim for the relationship depends on their cir-
cumstances and intentions. This monograph lays out the 
types of benefits and burdens the law provides, and 
charts the sorts of couples who may avail themselves of 
both. Of course, the major legal institution governing 
the arrangement of a couple living as spouses is mar-
riage, though the law also provides various "lesser" 
forms of protection through civil unions and domestic 
partnerships by way of statute, and cohabitation by way 
of common law. 
The federal government and all but four states confine 
legal marriage to heterosexual couples. (Only Connecticut, 
Iowa, Massachusetts, and Vermont, as of April 8, 2009, 
legally recognize same-sex marriage.) Marriage carries 
with it a range of legal benefits and obligations, includ-
ing tax benefits and support obligations. Since not all 
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couples living together may legally marry, many states 
have extended many of the marriage benefits and obli-
gations to these other couples through legally recognized 
marriage alternatives. 
With the rise of political demands for legal recogni-
tion of same-sex relationships, some states have begun 
to provide legal benefits, rights, and obligations to same-
sex couples. In 1999, Vermont was the first to establish 
a legal equivalent to marriage for same-sex couples-the 
civil union (superseded in Vermont by its same-sex mar-
riage law effective September 1, 2009). Other states, such 
as Hawaii, had already enacted laws establishing mar-
riage alternatives, though not equivalents. Civil union, 
currently available in only four states (Connecticut, Ver-
mont, New Hampshire, and New Jersey), confers all the 
same rights and benefits, but not the status, of marriage. 
Following Vermont's lead, many states have enacted 
another alternative to marriage, the domestic partner-
ship, which is available to same-sex couples and certain 
opposite-sex couples (the partners typically must be over 
62 years old). In many states where offered, the domes-
tic partnership provides a limited number of marital 
benefits and obligations. Two states {California and 
Oregon) extend to domestic partners all the legal rights 
and responsibilities provided to married couples. 
Many couples living together either cannot or do not 
avail themselves of these marriage alternatives. Con-
sequently, courts have been faced with determining the 
rights of cohabiting couples, most frequently when their 
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relationships dissolve. By executing private contracts, 
cohabiters may be able to better protect their rights and 
obligations to one another. Most courts will enforce 
these contracts, at least in so far as they deal with prop-
erty, estate, and support rights. 
In the next several years, the major legal battleground 
over marriage will be a contest over whether to extend 
its entitlement to historically unconventional spousal 
couples . Currently, 46 states bar marriage to same-sex 
couples, and 43 of those states do not recognize same-
sex marriages validly entered into elsewhere. As of 
January 1, 2009, 30 states have passed constitutional 
amendments expressly banning same-sex marriage,1 and 
40 states do not provide marriage alternatives. Pushing 
for change, various civil rights groups have pressed state 
legislatures to broaden the definition of marriage and to 
continue what may prove to be a reformist trend of 
establishing more robust legal alternatives to marriage. 
II. MARRIAGE 
Marriage is a legal union of a couple as spouses. 2 For 
most purposes, the definition of civil marriage, and the 
legal rights and obligations it bestows upon couples, is 
determined by the laws of each individual state. Thus, if 
a particular state permits same-sex couples to marry, 
then all state and local laws pertaining to marriage will 
be applied to married same-sex couples. Some benefits 
3 
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and burdens are established by federal law, and under 
the Defense of Marriage Act, signed by President Clinton 
in 1996, marriage for all federal purposes is defined as 
"a legal union between one man and one woman as hus-
band and wife."3 Hence, no benefits and burdens 
conferred by federal law on married couples-social 
security, federal government employment benefits, tax 
benefits, and the like-are available to a same-sex cou-
ple that a state legally permits to marry. 
Marriage is regulated by statute from before it com-
mences to the time it is terminated. Couples must qualify 
to enter a marriage by meeting state mandated require-
ments. Even after the prerequisites are met and the 
marriage is solemnized, state statutes set basic rules gov-
erning the union. These may be altered by prenuptial 
agreements and wills and are largely enforced only upon 
termination. State laws also regulate how a marriage 
may be dissolved and what happens when one spouse 
dies. Of all couple relationships, marriage law bestows 
the broadest range of rights and responsibilities. 
A. Entering the Marriage 
Before two individuals marry, they each must be person-
ally eligible to do so. Thus, the fundamental question: 
who may marry? 
Age. A common misconception about the minimum 
age for marriage is that it corresponds with the age of 
legal adulthood or the age of consent. This false impres-
sion, however, is just that: the ages of majority, consent, 
and marriage differ in meaning (and are higher or lower 
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from state to state). At majority a person attains full 
legal rights as an adult;4 children cease to be minors and 
their parents' legal control and responsibilities termi-
nate. The age of majority in most states is 18, but it is 
higher in Alabama (19), Mississippi (21), and Nebraska 
(19). At the separate age of consent, individuals are 
deemed legally competent to consent to sexual inter-
course or marriage (without parental approval),5 and 
this age varies more from state to state than the age of 
majority. New York, for instance, has an age of majority 
of 18 but an age of consent of 17. Thus, a person may be 
deemed legally competent to consent to marriage or sex-
ual activity before attaining the age that he or she is 
legally considered an adult. 
The marriageable age is the absolute minimum age at 
which an individual is allowed to marry as of right or 
with parental consent. A person who marries in a state 
(e.g., New York) where the marriageable age (16 with 
parental consent; 14 with parental and judicial consent) 
is lower than the age of consent (17) would not be pros-
ecuted for engaging in sexual activity in violation of the 
age of consent. Some jurisdictions do not provide a stat-
utory age of consent, and therefore the marriageable age 
becomes the age at which an individual may legally 
engage in sexual activity. 
In almost all states, 18 is the age for marriage without 
parental consent. In Nevada, it is 19. In Mississippi, 
individuals under the age of 21 (also the age of majority) 
cannot obtain a marriage license without notice to par-
ents or legal guardians.6 
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There are some exceptions to the statutory age of eli-
gibility. All the states allow marriage at a younger age if 
the prospective spouses obtain consent from their par-
ents or approval from a state judge. If the girl is pregnant, 
some states allow marriage, with parental or judicial 
consent, at even younger ages than the eligibility age at 
which parents may consent. For example, Virginia allows 
an individual to marry at 16 with parental consent, and 
under 16 with parental consent and a physician's certifi-
cation that the female is pregnant or gave birth within 
the previous nine months. Maryland allows marriage at 
16 without parental or judicial consent, as long as the 
couple has a physician's certification that the female is 
pregnant or has given birth. Several states permit females 
to marry younger than males. However, most states 
have a minimum age at which even parents or a judge 
cannot consent to the marriage (e.g., New Hampshire 
allows females who are 13 to marry if the parents peti-
tion the court for permission, but not below this age) . 
Sex. In every state but Connecticut, Iowa, Massa-
chusetts, and Vermont the law requires that spouses be 
of opposite sex. In the 1996 Defense of Marriage Act, 
Congress expressly permitted states to reject same-sex 
marriage and defined marriage for federal purposes as 
between members of the opposite sex.7 
Since the United States Supreme Court heard its first 
same-sex marriage case in 1972, 8 states have increas-
ingly faced legal challenges to the ban against same-sex 
marriage. On May 17, 2004, Massachusetts became the 
first state to legalize same-sex marriage, when the 
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Supreme Judicial Court of Massachusetts held that a pro-
hibition against homosexual marriage violated the state 
constitution.9 On May 15, 2008, the Supreme Court of 
California followed Massachusetts in overturning the 
state's ban on same-sex marriage,10 but less than six months 
later, on November 4, 2008, California voters passed a 
constitutional amendment reinstituting the ban. 11 (That ban 
is currently under challenge as itself unconstitutional.) On 
October 10, 2008, Connecticut legalized same-sex mar-
riage when the state supreme court declared u nconstitutiona I 
the state's statutory ban, and same-sex couples there have 
been entitled to marry since November 12, 2008. On April 
3, 2009, the Iowa Supreme Court held that the state's 
restriction of marriage to opposite-sex couples violated the 
state constitution, and four days later, on April 7, the 
Vermont legislature overrode the governor's veto of a stat-
ute legalizing same-sex marriage, making Vermont the first 
state to change its policy legislatively. 
Under the federal Defense of Marriage Act, states may 
deny recognition of valid same-sex marriages entered 
into in another state. Thus, another state need not rec-
ognize as married or extend its marital benefits to a 
same-sex couple who marries in Massachusetts. The 37 
states that have adopted their own Defense of Marriage 
Acts refuse to recognize same-sex marriages entered 
into in other states. New York, New Mexico, Rhode 
Island, and the District of Columbia, however, do rec-
ognize same-sex marriages validly entered into in other 
states (and presumably in other countries), even though 
none has legalized same-sex marriage. 
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Race. Since the Supreme Court's landmark ruling in 
Loving v. Virginia 12 in 1967, it has been unconstitutional 
to ban interracial marriage. Before Loving, some states 
had already repealed, or held unconstitutional, similar 
laws. 
Nationality. No law prohibits a U.S. citizen having a 
foreign-born spouse. However, immigration laws play a 
role in marriage when the foreign-born spouse does not 
have residency status in the U.S. According to United 
States Immigration Support,13 more than 450,000 U.S. 
citizens marry foreign-born individuals each year, and 
then apply for them to obtain permanent residency 
(green card) status in the United States.14 Under immigra-
tion law, spouses of U.S. citizens are considered "imme-
diate relatives," for whom the number of green cards 
available is unlimited. But even for spouses, the residency 
application is not automatically or quickly granted. 
Marriages legally performed and valid in other coun-
tries are also legally valid in the U.S.,15 unless they 
offend the strong public policies of the state of residence 
(e.g., underage and polygamous marriages). However, 
foreign marriages are subject to the federal Defense of 
Marriage Act, which allows states to reject recognition 
of same-sex marriage entered into in other jurisdictions, 
including other countries. With the growth in same-sex 
marriages and other alternatives in other nations, such 
as Spain, Canada, Netherlands, Norway, and South 
Africa, the U.S. will likely revisit the issue of extending 
benefits to valid foreign same-sex marriages, at least for 
individuals relocated to the U.S. by their employers. 
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Kinship. Laws in all states restrict marriage between 
individuals who share a certain degree of consanguinity. 
Every state prohibits marriage between parents and chil-
dren, brothers and sisters, aunts and nephews, and 
uncles and nieces. Twenty states allow first cousins to 
marry without limitation, and fewer than half the states 
completely bar first cousins from marrying. A few states 
allow cousins to marry under certain circumstances. For 
example, Utah allows first cousins to marry only if they 
are over the age of 65, or 55 with evidence of sterility. 
Mental capacity. While an individual may need less 
mental capacity to marry than to execute a will, 16 all 
states require at least a minimal measure of mental 
capacity. Marriage is usually considered a civil contract, 
and all contracts require that the parties entering it have 
sufficient mental capacity. For instance, a contract by an 
individual who is drunk or has a serious mental disabil-
ity may be voidable. Likewise, a person must have 
sufficient mental capacity to be married. Capacity is 
defined as "the mental ability to understand the nature 
and effect of one's acts,"17 and thus marital capacity 
requires an individual to understand the nature of the 
marital relationship and its responsibilities. Some states 
have a general requirement for mental capacity (e.g., 
Georgia requires that the individuals be of sound 
mind18), and some have more specific requirements (e.g., 
in Mississippi an individual cannot be drunk, insane, or 
an imbecile when marrying19). 
Financial ability. No state statutes impose marriage 
restrictions based on the financial abilities of the couple. 
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In 1978, the U.S. Supreme Court struck down a Wisconsin 
statute that required non-custodial parents seeking a 
marriage license to first obtain a court order, which 
would be issued only if the non-custodial parent was up 
to date with child support payments and the child cov-
ered by the support order was in no danger of ever 
becoming a public charge. 20 In the case, the non-custo-
dial father was unemployed and in arrears on his child 
support. In an opinion with no clear majority, the Court 
held that under the Fourteenth Amendment, the father 
could not, because of financial inability alone, be barred 
from obtaining a marriage license. 
Plurality. Plural marriage-that is, having more than 
one living spouse at a time-is illegal under the bigamy 
laws of all states, 21 and includes cohabitation with some-
one other than one's spouse. 
Residency. No state requires a couple to reside in the 
state in which the marriage takes place. This open-door 
policy applies also to same-sex marriages. The four 
states that have authorized same-sex marriage do not 
impose any residency requirement for marriage. On July 
15, 2008, the Massachusetts legislature repealed a 1913 
law barring out-of-state residents from marrying in Mass-
achusetts if the marriage would be void in their own states. 
Connecticut, Iowa, and Vermont never had such a prohi-
bition. 
Assuming that spouses-to-be meet the various per-
sonal prerequisites just reviewed, several additional 
requisites must be met before and during the actual sol-
emnization of the marriage. 
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Medical status/blood test. Medical examinations, 
including blood tests, became mandatory in the major-
ity of states beginning in the 1930s, before the advent of 
antibiotics. 22 The purpose of these examinations was to 
determine whether either the bride or groom had a dis-
ease that might be passed onto potential offspring. But 
with the advent of medications, treatments, and cures 
for many diseases in the past eight decades, the concern 
of infecting a fetus has declined. While 47 states no lon-
ger require a blood test or physical examination for 
those wishing to marry, a few still do: Mississippi (test 
for syphilis only), Montana (test for females and rubella 
only, but may be waived), and New York (test for sickle-
cell anemia, but only for those not Caucasian, Indian, 
or Oriental, and the test may be refused on religious 
grounds23). The results of the blood tests in Montana 
and New York, however, do not legally affect a couple's 
plan to marry, since these states issue marriage licenses 
regardless. Only Mississippi disallows marriage if blood 
test results are positive for disease; an individual with 
syphilis is prohibited from marrying. 
Foreign-born individuals wishing to marry U.S. citi-
zens may be required to submit to a medical examination 
and blood test. 24 
License. Every state requires that the couple apply for 
and receive a marriage license before solemnizing the 
marriage. While each state has its own requirements for 
the issuance of marriage licenses, to obtain a marriage 
license in all states applicants must certify that they have 
met basic eligibility requirements, provide identification, 
11 
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and pay a fee. Marriage licenses in most states are not 
open-ended; they are valid for only a limited time. 
Waiting period. Currently, 26 states have a statutory 
time period, from one to five days, during which couples 
who have applied for a marriage license must wait to 
receive it. 25 In some states, waiting periods do not apply 
to non-residents who choose to marry in the state. In 
Florida, the waiting period is waived upon completion 
of a marriage preparation course. 26 Some states impose 
additional waiting periods after a divorce. Wisconsin, 
for example, prohibits a party to a divorce from remar-
rying within six months of the judgment of divorce. 27 
Presence. Most states require both prospective spouses 
to physically attend the marriage ceremony. Four states 
(California, Colorado, Montana, and Texas) allow a 
proxy marriage, in which a third person may stand in 
the absentee-spouse's place. Only Montana recognizes 
double-proxy marriage (so that both of the prospective 
spouses may be absent). 28 In California, proxy marriage 
is available only to members of the U.S. armed forces 
currently deployed and unable to be present at the mar-
riage ceremony. All states except Iowa recognize a proxy 
marriage entered into in a state where proxy marriages 
are legal. 29 
Who can solemnize. In all states, couples are permitted 
to solemnize their marriages in either civil or religious 
ceremonies. All states also have statutes that list who 
may perform marriage ceremonies. Some even allow the 
couple to solemnize the marriage themselves. In most 
states, judges, state officials, and religious leaders may 
12 
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solemnize marriages, and in many states others may 
officiate also if registered with the state. Problems can 
arise, though, when an individual's certification to solem-
nize marriages is invalid. In York County, Pennsylvania, 
for example, a marriage was declared void because it 
was solemnized by an Internet-ordained minister, an 
official not authorized to perform the marriage by law. 30 
Internet-ordained ministers, as well as individuals 
ordained by mail and fax, are currently entitled to offi-
ciate in all states, except certain counties in Pennsylvania, 
Virginia, and North Carolina:1 1 
B. During the Marriage 
Once married, spouses are entitled to many legal, social, 
and financial benefits. With these benefits also come 
legal obligations. As of 2009, the federal government 
provides over 1,000 legal benefits within 13 major cate-
gories to heterosexual married coupl~s (these federal 
benefits of the United States Code represent benefits, 
rights, and privileges contingent on marital status or in 
which marital status is a factor). 32 Each state also pro-
vides marital benefits and obligations, which vary from 
state to state. The following is a sketch of the major fed-
eral benefits: Social Security and related benefits, veterans' 
benefits, taxation, civilian and military service benefits, 
immigration benefits, and employee benefits. 33 As previ-
ously noted, however, under the federal Defense of 
Marriage Act, no federal benefits are available to same-
sex couples even when validly married in Connecticut, 
Iowa, Massachusetts, Vermont or a foreign country. 
13 
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Taxation. Married couples may file joint federal and 
state income tax returns each year, entitling them to 
larger deductions, credits, and exemptions than those 
available to single individuals. Even if they do not file a 
joint income tax return, however, they still reap extra 
benefits. One spouse filing separately may be able to 
claim the other as a dependent on his income tax return 
and thus receive a deduction that a single person could 
not otherwise receive. 
Spouses also receive significant federal gift tax bene-
fits. Single individuals are limited to giving $12,000 per 
year to another individual tax-free. Married spouses, in 
contrast, may each give $12,000 to the same individual 
tax-free. 34 Moreover, the annual $12,000 tax-free gift 
limit does not apply between spouses, meaning that 
spouses may give each other unlimited tax-free gifts. 
Federal monetary benefits. A spouse is entitled to 
receive a portion of a deceased spouse's Social Security 
benefits from the federal government, as well as a death 
benefit. He is also entitled to receive public assistance 
benefits. Furthermore, a spouse of an active or inactive 
member of the armed services is entitled to receive veter-
ans' and military benefits, such as education, medical 
care, and loans. 35 
Immigration. Marriage offers immigration benefits to 
foreign-born individuals seeking to reside in the U.S. 
Despite the long and complex process of applying for resi-
dency or citizenship in the U.S., foreign-born individuals 
married to U.S. citizens have a higher status than single 
immigrants trying to make the U.S. their home. 
14 
MARRIAGE 
Federal and state employee benefits. Spouses of em-
ployees of the federal government and states receive 
many benefits, including health insurance, life insur-
ance, retirement benefits, and sick leave to care for an ill 
spouse. Private employers may offer similar benefits. 
Most employers offer health insurance plans that may 
include spouses. Thus, an unemployed or uninsured 
spouse can usually maintain health insurance coverage 
under the other spouse's policy. Live-in partners to whom 
one is not married, however, must maintain their own 
health insurance policies to be covered. Under the Fed-
eral Family and Medical Leave Act, a federal or state 
employee, or employee of a private employer employing 
50 or more individuals for at least 20 work weeks, may 
take up to 12 weeks off every 12 months to care for a 
spouse with a serious health problem.36 Additionally, 
each state has its own laws regarding employee benefits 
for both public and private employers, which may 
expand those provided by the Federal Family and 
Medical Leave Act. These laws apply only to spouses 
and not to live-in partners. 
Spousal privilege. In the U.S., spouses are afforded 
two protections in federal and state legal proceedings: 
the marital confidences privilege and the spousal testi-
monial privilege. The former protects the contents of 
private communications between the married couple in 
civil and criminal cases. The latter protects a spouse 
from having to testify against his or her spouse who is 
the defendant in a criminal case. These privileges come 
with exceptions, and do not apply in certain cases, 
15 
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including divorce or child custody proceedings or cases 
of domestic or child abuse . 37 Nor do these privileges 
apply in all state courts. Each state's court system (as 
well as the federal system) has its own set of evidentiary 
rules, most of which include one or both of the federal 
spousal privileges. 
Visitation in hospitals and prisons. Hospitals and pris-
ons have implemented restrictions on who may visit 
their charges and when. Hospitals often limit visitors to 
spouses and family for various reasons related to the 
health of the patient. This limitation excludes a partner 
who wishes to visit, and whom the patient wishes to see, 
because he or she is not married to the patient. Some 
states, like North Carolina, have begun to consider 
same-sex partners as immediate family members when 
visiting their partners in the hospital. 
All state and federal prisons allow inmates visitors, both 
family and friends. While each prison restricts visitors 
and visits in its own way, the law gives preferential treat-
ment to spouses and family members. In federal prison, 
for example, inmates are limited to no more than ten 
non-family visitors, including an unmarried partner, 
whereas the number of family members is unlimited. 38 
State prisons' policies vary along the same lines. 
Property. Many states allow a married couple to own 
their real and personal property as tenants by the 
entirety, a form of ownership that accords certain pro-
tections from creditors of either spouse. In most 
community-property systems, tenancy by the entirety also 
bestows upon one spouse a 100% interest in the owner-
16 
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ship of the property if the other spouse dies, without having 
to go through probate. 39 In most common-law systems 
(which comprise the majority of states, including nearly 
all northeastern states), ownership and control of prop-
erty during the marriage follows title. This means that 
each spouse owns or controls her own wages and per-
sonal property, and can spend, sell, and purchase 
without the permission of the other. In most states 
(whether common-law or community-property}, prop-
erty acquired before marriage or by gift or inheritance 
during marriage remains the separate property of each 
spouse, although a few states treat all property as joint. 
On divorce, in both community-property and common-
law states, property (other than gifts and inheritances) 
acquired by either spouse, even if the other spouse did 
not assist in earning or acquiring it, is considered mari-
tal, and will be equitably divided between the spouses. 
Marital property includes not only savings and property 
acquired with marital earnings of either spouse, but also 
pension benefits and stock options earned during the 
marriage, and more. 
Insurance. Insurance coverage for spouses varies 
among the states and among insurance companies. 
However, by law, public employers must provide their 
employees with the option of including the employee's 
spouse as a dependent on the employee's medical (includ-
ing health and dental) insurance policy. By having a 
joint policy, the payments may be less per spouse than 
they would be for non-married individuals. 
Children. A child born during a marriage to a hetero-
17 
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sexual couple is typically presumed to be the child of 
the husband and wife, even if reproductive technologies 
and sperm or eggs of others are used. However, most 
states permit either member of the couple to rebut this pre-
sumption within a specified period after the birth (typically 
by the husband seeking paternity testing), and some (e.g., 
California) also permit third parties claiming parental status 
to do so. Whether this presumption will be extended to cou-
ples married in Connecticut, Iowa, Massachusetts, Vermont, 
or any other state that chooses to recognize same-sex mar-
riage is as yet unclear. Thus, non-disclaiming spouses are 
legally responsible for any child born to the wife. 
Children born out of wedlock, regardless of any com-
mitment of the parents to raise the child together, are 
not presumed to be the natural children of the father. 
Therefore, a legal (paternity) proceeding may be neces-
sary to legally bind a father who does not agree to be 
named on the birth certificate or refuses to claim respon-
sibility of his child. However, paternity proceedings are 
not necessary in most states if the father consents to be 
named on the child's birth certificate. Once so named as 
father, he automatically is responsible to support the 
child, and he may not waive that responsibility by agree-
ment unless and until someone else assumes legal 
responsibility for the child (i.e., through adoption or 
other legal proceeding). 
Married couples also retain the benefit of joint cus-
tody, joint parenting, and joint adoption of children. In 
some states, it is less difficult for a married couple than 
a single person to adopt a child. Utah, for example, 
18 
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provides that spouses need only consent to an adoption 
to be eligible, whereas a child may be placed with a sin-
gle individual only if it is in the best interests of the 
child.40 Some states (e.g., Utah and Arkansas) even pro-
hibit an unmarried cohabiting couple from adopting. 
Moreover, several states completely bar same-sex cou-
ples from adopting, while others that do not provide gay 
marriage perm it same-sex couples to co-adopt (e.g., 
New York). 
Medical decision making. When an incapacitated per-
son cannot make his own medical decisions, the person's 
family is usually called upon to fulfill that role. Any 
competent person may execute a health care proxy, des-
ignating another person to make medical decisions for 
him or her, essentially establishing a power of attorney 
in the proxy. Problems arise, however, when a person 
becomes incapacitated without having executed a health 
care proxy. Most states provide that if the patient is 
married, his spouse has the authority to make medical 
decisions on behalf of the patient spouse, even without a 
proxy. If the patient is not married, this right usually 
goes to another family member, but not to an unmar-
ried partner. 
Estate planning and probate. Upon their deaths, 
married couples are entitled to various estate planning 
and property distribution benefits not available to single 
individuals. Certain life estate trusts, including the QTIP 
trust, QDOT trust, and marital deduction trusts are 
offered only to married couples. 41 Furthermore, if one 
spouse dies without a will, the surviving spouse is gener-
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ally entitled to receive a portion of the deceased spouse's 
estate through intestate succession. Intestate laws vary 
from state to state, but all provide that the surviving 
spouse will receive a share of the estate, whereas a non-
spouse or non-relative would receive nothing. 
In community-property states, since each spouse owns 
an undivided half interest in the community (marital) 
property, the surviving spouse is guaranteed his half of 
the property regardless of the dispositions in the will of 
the deceased spouse. In many of these states, however, 
the surviving spouse has no right, by virtue of marital 
status alone, to claim the deceased spouse's separate 
property. Surviving spouses in common-law states are 
permitted to claim the separate property of the deceased 
spouse. Thus, even if one's spouse does have a will, but 
the surviving spouse is either left out of it or is dissatis-
fied with the benefit provided, the surviving spouse may 
elect against the will in common-law states and claim 
an elective share. A non-spouse does not have this right. 
Death. When one spouse of a married couple dies, 
only the surviving spouse has the right to consent to 
postmortem examinations and procedures. The surviv-
ing spouse also has the benefit of making burial, funeral, 
or other arrangements.42 
When a third party is liable for the death of a spouse, 
the surviving spouse may sue and recover damages from 
that party for the wrongful death of the deceased spouse. 
While the majority of states require that the person 
suing for wrongful death either be the spouse of the 
deceased or a blood relative, some states have extended 
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this claim to significant others not married to or a blood 
relative of the deceased.43 
C. Termination of the Marriage 
Death. The death of one spouse necessarily ends the mar-
riage between two individuals. Of the three marriage 
termination options, death is the only one that generally 
does not require court involvement. However, situations 
may arise with respect to life-terminating medical proce-
dures when court involvement may be necessary.44 
Annulment. An annulled marriage is one that, in 
effect, never legally existed. While annulment laws vary, 
they all generally condition annulment on fraud, bigamy, 
mental illness, forced consent, lack of consent to an 
underage marriage, or physical incapacity to consum-
mate the marriage. Annulments are available only to 
couples who have been married a short time, usually no 
more than four years. Although an annulment legally 
erases a marriage, any children born during the mar-
riage are considered legitimate, and a court may award 
custody and child support to one of the parents.45 
Divorce. A divorce is the legal dissolution of a mar-
riage by a court.46 Either spouse may file for divorce but 
will have the burden of proving several factors. First, 
the spouses must be legally married .47 Second, the court 
from which divorce is sought must have jurisdiction and 
venue over the parties. Third, the spouse filing for 
divorce must establish one or more of the statutorily 
approved grounds for divorce in the particular state. 
Some common grounds among the states include adul-
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tery, cruel and inhuman treatment, separation for a 
specified time with or without a separation agreement, 
abandonment (actual or constructive48), and confinement 
of one spouse in prison for a specified period. Currently, 
49 states also recognize as a ground for divorce irrecon-
cilable differences between the couple, a ground that 
does not require proving the other spouse at fault for the 
failure of the marriage. New York has yet to adopt this 
no-fault ground, although it will grant a no-fault divorce 
if both parties agree to it, execute a written separation 
agreement governing all the terms of separation and 
divorce (including property division, child support, and 
spousal support), and adhere to it for at least one year 
before seeking a formal divorce. This one-year wait is 
longer than the statutory period in most other states, 
some of which do not impose a waiting period when the 
divorce is based on irreconcilable differences. States that 
impose a mandatory separation period after which an 
irreconcilable differences divorce is automatic vary in 
the duration of this period from 60 days to two years. 
A court's involvement in divorce is not limited to 
accepting the proof of grounds. Courts must also decide 
how to distribute assets, whether to order one spouse to 
provide support to the other, and when children are 
involved, to set legal and physical custody, visitation, 
and child support obligations. 
Divorce can also affect the immigration status of a 
foreign-born spouse married to a U.S. citizen. A divorce 
granted after the foreign-born spouse obtains permanent 
residency (green card) does not affect the foreign-born 
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spouse's permanent residency status. However, a foreign-
born spouse who was not married to the U.S. citizen-spouse 
for three years must wait five years to apply for full U.S. 
citizenship. In contrast, if a marriage is dissolved before 
the foreign-born spouse receives a green card, the foreign-
born spouse is ineligible for a green card based on marriage 
to a U.S. citizen. 
A major issue of increasing importance is same-sex 
divorce. The problem stems from residency requirements 
imposed by states to grant divorces. Even to consider a 
divorce case, courts must have jurisdiction over the 
claims and the parties, but to have jurisdiction over the 
parties, at least one party typically must reside in the 
state. Since only two states permit same-sex marriage, 
many same-sex couples living in other states travel to 
Massachusetts and Connecticut to marry and then 
return to their home state. If these couples do not estab-
lish residency in Massachusetts or Connecticut, however, 
they may not be divorced there. And since divorce laws 
in all the states define marriage as between a man and a 
woman, it is unclear whether these states will grant, or 
even consider, a divorce between same-sex spouses. 
Despite Rhode Island's recognition of same-sex mar-
riages validly entered into in states that permit them, the 
Rhode Island Supreme Court ruled in 2007 that its fam-
ily court lacked jurisdiction to dissolve a same-sex 
marriage validly entered into in Massachusetts.49 Thus, 
even a state that does recognize an out-of-state same-sex 
marriage will not necessarily dissolve such a marriage. 
More recently, in January 2009, a man filed for divorce 
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in Texas from his husband, whom he married in Mass-
achusetts. The Texas attorney general said that he would 
intervene in the action to argue that the court lacks 
jurisdiction to dissolve, or even recognize, a same-sex 
marriage because Texas law strictly defines marriage as 
between a man and a woman. 50 If the attorney general 
prevails, questions arise over the status of the same-sex 
marriage: if one of the parties moves to a state that rec-
ognizes the marriage and commences a relationship with 
another person, is he considered a bigamist if he seeks 
recognition for the new relationship? If the parties move 
to a state that has jurisdiction to dissolve the marriage, 
what happens to the property acquired in Texas during 
the marriage since a court would not have jurisdiction 
over it? With such significant implications, the issue of 
same-sex divorce is likely soon to engage the attention 
of state legislatures and eventually to reach the United 
States Supreme Court. 
Ill. COMMON-LAW MARRIAGE 
Historically, many couples have lived together as mar-
ried without having met the statutory requirements of 
marriage; for example, they may have failed to obtain a 
license or to have participated in a marriage ceremony. 
But if a couple is capable of marrying under the statutes, 
"intend to be married, and hold themselves out to oth-
ers as a married couple,"51 many states have recognized 
the relationship to be a common-law marriage, as legally 
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binding as a regular marriage. Common-law marriage 
was once accepted in 37 states, but with the advent of 
modern domestic relations statutes it has lost favor in 
many.52 Today, nine states and the District of Columbia 
continue to recognize newly formed common-law mar-
riages. 
While common-law marriage dispenses with many of 
the traditional prerequisites, such as blood tests, mar-
riage licenses, waiting periods, and solemnization, it 
will be legally valid only if each person is eligible to 
marry under the marital state's marriage laws. Minors 
or an aunt and nephew may not circumvent their ineligi-
bility to marry by holding themselves out as spouses 
under a common-law marriage. Statutory authority for 
traditional marriage governs what happens during the 
common law marriage and at its dissolution. 
A. Entering the Common-Law Marriage 
Anyone eligible to enter a traditional marriage is eligible 
to enter a common-law marriage. There are, however, a 
few exceptions, which are set forth below. 
Age. Of the nine states (and the District of Columbia) 
that recognize newly formed common-law marriages, 
eight do not distinguish between marital age for tradi-
tional marriage and marital age for common-law marriage. 
The exception is Kansas, which refuses to recognize 
common-law marriage if either party is under 18. 13 
Nationality. A traditional marriage is not required for 
a foreign-born individual to obtain U.S. residency by 
marriage to a U.S. citizen. Although it lacks a legal cere-
25 
MARRIAGE AND !TS ALTERNATIVES 
mony as proof of marriage, a common-law marriage is 
valid for immigration purposes if the laws of the cou-
ple's state of residence or the state in which they first 
held themselves out as married legally recognize com-
mon-law marriages. 54 
Residency. Unlike traditional marriage, which may be 
legally contracted in any state, one of the fundamental 
requirements for common-law marriage is cohabitation 
in a state that legally recognizes it. 
Date of Entry. In addition to the nine states that currently 
recognize common-law marriages newly entered into within 
their borders, five other states (Georgia, Idaho, Ohio, 
Oklahoma, and Pennsylvania) recognize common-law mar-
riages entered into within their borders before certain 
specified dates.55 New Hampshire recognizes common-law 
marriages as valid only at the death of one spouse.56 
Entry by court or administrative order. A sixteenth 
state, Utah, recognizes a common-law marriage only if 
it has been validated by a court or administrative order,57 
requiring the fact of the marriage to be established dur-
ing or within one year after the marriage. 
Entry by formal registration. Unlike the other states 
recognizing common-law marriage, Texas requires parties 
entering a common-law marriage to register their union 
with the state, though the couple need not participate in a 
formal ceremony. 
B. During the Common-Law Marriage 
Once a common-law marriage is legally established, the 
spouses are entitled to the same benefits of traditional 
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marriage and incur the same legal obligations. Even 
though most states do not permit common-law marriages 
to be formed within their borders, the U.S. Constitution 
requires all states to accord "full faith and credit" to the 
laws of sister states. Therefore, common-law marriages 
validly entered into in states that permit them are valid 
in every other state, even when the other state does not 
recognize common-law marriage itself. A state that does 
not permit common-law marriages to be entered into 
will nevertheless extend marital benefits to bona fide 
common-law spouses who move there. 58 
Despite the Full Faith and Credit Clause of the U.S . 
Constitution requiring the states to recognize valid com-
mon-law marriages of other states, the federal Defense 
of Marriage Act permits states to reject same-sex mar-
riages even if validly performed in other states. The 
distinction is that the Full Faith and Credit Clause pro-
tects common-law marriage of opposite-sex couples 
only. No common-law state has so far recognized same-
sex common-law marriage. 
The federal government recognizes common-law mar-
riage for purposes of marital benefits, including taxation, 
assuming that the marriage was lawfully formed m a 
state that recognizes common-law marriage. 
C. Terminating the Common-Law Marriage 
Unlike the informal method of entering into a common-
law marriage, a common-law marriage can be terminated 
only through formal procedures. There is no such thing 
as common-law divorce. 59 Common-law marriage, once 
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established, is treated the same as traditional marriage, 
and with one exception can only be terminated in the 
same way. Like traditional marriage, common-law mar-
riage terminates by death of a spouse or by divorce,60 
but it cannot be terminated by annulment. Only Texas 
allows a common-law marriage to be annulled if the 
existence of the marriage has not been proved within 
two years of the couple's separation.61 Utah, addition-
ally, automatically dissolves a common-law marriage if 
it has not been judicially established within one year of 
separation. Thus, parties to a common-law marriage 
that is not judicially recognized within this time limit 
may have difficulty dealing with issues, such as property 
division, that arise when the relationship ends. 
IV. CIVIL UNION 
In response to the politics of same-sex marriage, some 
states have created an alternative form of legal union for 
same-sex couples, providing them with the same rights 
and responsibilities granted to heterosexual married 
couples.62 This alternative to marriage is called a civil 
union, and while it provides the same state-level benefits 
of marriage to same-sex couples, it does not secure any 
of the rights and responsibilities of married couples pro-
vided by the federal government. 
At the end of 2008, only four states offered civil unions: 
Connecticut, New Hampshire, New Jersey, and Vermont. 
(Although Connecticut permitted same-sex marriage in 
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2008, it did not invalidate the civil union law, even though 
its need has been mooted. Vemont, in amending its mar-
riage law in 2009 to recognize same-sex marriage, apparently 
did eliminate the status of civil unions, though it is unclear 
whether partners to them will be considered married with-
out solemnization.) Under the federal Defense of Marriage 
Act, states need not recognize civil unions entered into in 
other jurisdictions, whether states or foreign countries. 
For the purpose of any federal law in which marital status 
is a factor, the Defense of Marriage Act considers marriage 
to be between a man and a woman, and a spouse as a 
person of the opposite sex who is a husband or wife. Part-
ners who have formed civil unions are thus not entitled to 
federal marriage benefits since they are not considered 
spouses. 
Like marriage, civil unions are subject to the statutory 
provisions of each state where it is recognized. Couples 
seeking to enter into a civil union must be personally 
eligible to do so and must fulfill additional requirements 
prior to solemnization. Once the civil union is solem-
nized, state laws govern the relationship, as in marriage. 
Finally, civil unions may be dissolved like marriages, 
either by death or a court order. 
A. Entering the Civil Union 
Age. In states allowing civil unions, each partner must be 
at least 18 years old. New Jersey also allows individuals 
under the age of 18 to apply for a civil union with paren-
tal consent, and under the age of 16 with parental and 
judicial consent, consistent with the marriageable age.63 
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Sex. Only same-sex individuals may enter a civil 
union. This marriage alternative is not available to het-
erosexual couples. 
Race. Just as in marriage, people of any race may form 
a civil union. 
Nationality. There is no nationality requirement. 
However, a foreign-born individual who enters into a 
civil union is not eligible for permanent residency (green 
card) based on the same-sex relationship in the U.S. 
because immigration laws provide such a benefit only 
for married couples. 64 
Kinship. All four civil union states prohibit individu-
als from entering into a civil union with close blood 
relatives. A man may not enter into a civil union with 
his father, grandfather, son, grandson, brother, brother's 
son, sister's son, father's brother, or mother's brother, 
and likewise for a woman and her female relatives. 
Entering a civil union with one's cousin does not appear 
to be prohibited by the statutes. 
Mental capacity. Each of the states allowing civil 
unions requires the individuals to have sufficient mental 
capacity. In Vermont, the civil union statute expressly 
declares that each individual must be of sound mind. 65 
In New Hampshire, the civil union statute refers to the 
marriage law requisites for mental state eligibility. 66 In 
Connecticut, the civil union statute expressly prohibits 
issuing a civil union license to a person under the con-
trol of a conservator. 67 In New Jersey, the statute does 
not condition civil unions on a mental state. Rather, it 
allows a civil union to be nullified on the ground that 
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either or both of the parties lacked mental capacity to 
enter the civil union or were intoxicated by drugs or 
alcohol. 68 
Financial Ability. No state restricts civil unions on the 
basis of a couple's financial abilities. 
Plurality. The civil union states prohibit an individual 
from entering into a civil union if he or she is presently 
a party to another civil union, domestic partnership, or 
marriage (though Connecticut does not include domes-
tic partnership in its eligibility statute). 
Residency. Eligibility for civil unions docs not depend on 
residency or citizenship in any of the civil union states. 
Medical status/Blood test. Neither medical examina-
tions nor blood tests are currently required for a couple 
to enter into a civil union. 
License. To solemnize a civil union, a couple must first 
obtain a license, usually at a municipal clerk's office, by 
showing identification and paying a fee. Licenses are 
valid only for a certain period of time, ranging from 30 
to 90 days, after which, if the civil union was not solem-
nized, the couple must reapply. 
Waiting period. New Hampshire and New Jersey 
require a waiting period before the civil union license is 
issued . In Vermont, a civil union license may be imme-
diately issued upon signature of one of the parties.69 In 
Connecticut, both parties must appear before the regis-
trar to sign the application. 
Who can solemnize. Like marriages, civil unions must be 
solemnized by an authorized official. New Hampshire 
requires civil unions to be performed under the state marriage 
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laws, so individuals qualified to solemnize marriages may 
also solemnize civil unions. New Jersey also permits civil 
unions to be performed by those authorized to perform mar-
riages. In Connecticut and Vermont, civil unions must be 
solemnized by individuals specifically authorized to certify 
them, including judges, clergy, and in Vermont, individuals 
registered as officials with the secretary of state. 
B. During the Civil Union 
Because the civil union was created to provide same-sex 
couples a legally recognized union parallel to marriage, 
it bestows upon the civil union couple all of the benefits, 
protections, and responsibilities the state provides to 
married couples. Thus, the states recognizing civil union 
legally treat it as they do marriage.70 (The only differ-
ence between civil union and marriage on a state level is 
the name.) But the federal government does not recog-
nize it. Parties to a civil union receive none of the federal 
benefits and protections offered married couples, includ-
ing taxation, social security, federal disability, and 
family leave benefits. Civil unions are not, therefore, 
fully equivalent to marriage. 
C. Terminating the Civil Union 
The civil union states declare that the dissolution of a 
civil union follows the same procedures and is subject to 
the same rights and obligations as are involved in the 
dissolution of a marriage.71 Issues relating to children, 
property division, and financial support are resolved as 
they would be when a marriage dissolves. 
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Although there are no residency requirements to enter 
a civil union, there are residency requirements to termi-
nate one. In all four civil union states, the residency 
requirements for dissolving a civil union are the same as 
for dissolution of a marriage. Thus, in Connecticut, a 
dissolution of civil union may be granted only when (1) 
at least one of the parties was a resident of the state for 
the 12 months preceding either the filing of the com-
plaint for dissolution or the final judgment of dissolution, 
(2) one of the parties was domiciled in the state at the 
time of the civil union and returned to the state with the 
intention of remaining permanently before filing the com-
plaint, or (3) the cause for dissolution arose after either 
party moved to the state.72 New Hampshire requires that 
(1) both parties have been domiciled in the state at the 
time of filing for dissolution, (2) the party filing for dis-
solution is domiciled in the state and personally serves 
the other party within the state, or (3) the party filing 
for dissolution has been domiciled in the state for one 
year immediately before the action commences.73 New 
Jersey generally requires either that both parties have 
resided in the state at the time the cause of action arose 
and continue to reside there until the action is filed in 
court; or that since the time the action arose, either 
party has resided in the state for at least one year before 
the action commences.74 In Vermont, dissolution of a 
civil union cannot be granted unless at least one of the 
parties has resided in the state for a period of one or 
more years immediately preceding the date of the final 
hearing of dissolution.75 
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Because non-residents of the civil union states may 
validly enter a civil union in these states and the states 
impose residency requirements for terminating civil 
unions, legal issues have arisen over how non-residents 
may dissolve their civil union without having to move to 
a civil union state. As a result, parties of civil unions 
have sought judicial intervention in their own domicili-
ary states to dissolve the civil unions entered into 
elsewhere. Courts, however, have refused to grant dis-
solutio n s o f c ivil unio n s cont ract ed in o ther st a tes, 
generally holding they lack jurisdiction . Since other 
states may not recognize civil unions, and their divorce 
laws specify the dissolution of a marriage between a 
man and a woman, courts have been relucta nt to expand 
the divorce laws to marriage-like unions, leaving it to 
state legislatures to decide. 
In 2002 , the Connecticut Appellate Court affirmed a 
family court's decision that it had no power to dissolve a 
civil union entered into by one of its residents in Ver-
mont.76 Reasoning that the state's marriage laws do not 
include civil unions because civil unions are not between 
a man and a woman, and that the legislative history of 
the statute providing courts with jurisdiction to dissolve 
ma rriages do not provide this sa me author ity over civil 
unions entered out-of-state, the Appellate Court held 
that a civil union is not a family relations matter, and 
therefore the family court has no jurisdiction to dissolve 
the civil union. Despite Connecticut's recognition of 
same-sex marriage in 2008, it has yet to be seen whether 
the state will follow or reject this 2002 decision. 
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V. DOMESTIC PARTNERSHIP 
A third alternative to marriage that has been adopted in 
several states is the domestic partnership. Like a civil 
union, a domestic partnership is a legally recognized 
union similar to marriage. But domestic partnerships 
are not synonymous with civil unions. One major dis-
tinction is that civil unions are available only to sa me-sex 
couples , w hereas domestic pa rtnerships a re ava ilable to 
bot h sa m e-sex and s m e opposite -sex couples . Unlike 
civil unions, domestic pa rtnerships in the majority of 
jurisdictions that recognize them do not provide all of 
the protections, benefits and responsibilities of marriage 
and are therefore often thought to carry a lesser status 
than civil unions.77 Nevertheless, domestic partnerships 
offer sa me-sex couples who cannot marry or enter into 
civil unions, an d certain opposite-sex couples who 
choose not to marry, legal protections they would not 
otherwise be eligible to receive. 
In some jurisdictions, domestic partnerships are not 
recognized statewide but are limited to specific cities or 
counties. Thus, a lthough a state may not offer domestic 
partnerships, a city within the state may do so, as do 
New York City, Boston, Tucson, Minneapolis, and 
Seattle, to name a few. 78 Domestic partnerships may be 
available to residents or employees of local jurisdictions 
or both. In New York City, for example, domestic part-
nership status is available to city residents and to couples 
if one of the partners is an employee of the city. A lack 
of domestic partnership recognition in a state, county, 
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or city does not legally preclude a private employer from 
extending certain marriage-like benefits, such as sick 
leave to care for an ailing partner, to an individual the 
employee claims as his domestic partner. However, the 
extension of some benefits, like heath and life insurance, 
to domestic partners depends on the policies of the 
third-party company issuing the benefits, and not on the 
private employer. 
The benefits and responsibilities of a domestic part-
nership vary from jurisdiction to jurisdiction, whether 
state or local, and may range from the enactment of a 
handful of laws benefiting domestic partners, as in 
Maryland, to all the rights granted married couples, as 
in California. Federal law does not recognize domestic 
partnerships, even if the domestic partnership is entered 
into in a state that recognizes it, and the Defense of Mar-
riage Act provides that the states need not do so either. 
Hence, domestic partnerships are not entitled to federal 
benefits or responsibilities that come with marriage. 
Currently, seven states (California, Hawaii,79 Maine, 
Maryland, New Jersey, Oregon, and Washington) and 
the District of Columbia have established domestic part-
nerships. In addition, some form of domestic partnership 
recognition has been enacted, at least at the city level, in 
more than 25 states. For purposes of this monograph, 
however, the following discussion is limited to legisla-
tion recognizing domestic partnerships statewide. 
A. Entering the Domestic Partnership 
Eligibility requirements for domestic partnerships are 
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neither as numerous nor as complex as those for mar-
riage and civil union. 
Age. All the domestic partnership states require that 
anyone entering a domestic partnership be at least 18 
years old. Neither parents nor judges can consent to 
make domestic partnerships available to individuals 
younger than 18. 
In addition, three of the states (California, Washington, 
and New Jersey) require that one party of an opposite-
sex couple entering a domestic partnership be at least 62 
years of age. The other four states have no additional 
age requirements. 
Sex. Domestic partnerships are available to all same-
sex couples that meet the other eligibility requirements 
of the state in which they are to be formed. Subject to 
the age requirements above, opposite-sex couples are 
also entitled to domestic partnership status in at least 
five of the states. However, in Oregon, only same-sex 
couples are eligible for domestic partnerships,H0 and in 
Hawaii, parties qualify for domestic partnerships only if 
they would be legally prohibited from marrying under 
Hawaii's marriage laws. 81 
Race. There are no requirements or restrictions relat-
ing to race in any of the domestic partnership states. 
Nationality. There are no nationality requirements for 
eligibility to enter a domestic partnership. However, 
since domestic partnerships, like civil unions, are not 
recognized by federal law or for immigration purposes, 
a foreign-born individual cannot obtain residency status by 
being a domestic partner of a U.S. citizen. 
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Kinship. Hawaii allows any two individuals prohib-
ited from marrying to enter a reciprocal beneficiary 
relationship regardless of relatedness. 82 All the other 
domestic partnership states prohibit individuals from 
entering a domestic partnership with a close blood rela-
tive. The majority of these states define the prohibited 
relationship as any relationship that would prevent the 
parties from being married or between first cousins and 
closer. In Oregon, however, first cousins by adoption 
may enter a domestic partnership. New Jersey's kinship 
restrictions are even stricter. They prohibit two people 
related by blood, adoption, or marriage, including third 
cousins or closer, to enter into a domestic partnership.83 
Mental capacity. Like marriage and civil union, the 
domestic partnership is a form of civil contract, which 
requires that a party have sufficient mental capacity. 
Thus, all states recognizing domestic partnership require 
that the individuals entering a domestic partnership be 
capable of consenting to it. 
Financial ability. No domestic partnership law includes 
financial ability as an eligibility component. 
Plurality. To be eligible for a domestic partnership, an 
individual may not be married or a party to any other 
domestic partnership, civil union, or other legally recog-
nized marriage alternative. In Maine, alone among the 
other domestic partnership states, a domestic partner-
ship need not be legally dissolved before a party to the 
domestic partnership marries; a domestic partnership is 
automatically terminated if one party subsequently mar-
ries another person. 84 
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Residency. Unlike the civil union states, all of the 
domestic partnership states, except Hawaii, have some 
type of residency requirement. Five of the states require 
that the couple reside in the same physical space to be 
eligible for a domestic partnership, though they need 
not be residents of most of these states. Maine, however, 
requires the couple to be domiciled together in Maine 
for at least 12 months preceding the filing for a domes-
tic partnership. 85 In Oregon, at least one of the parties 
must be a resident of the State. 86 In New Jersey, a domes-
tic partnership is possible even if neither party is a 
resident of the State. However, in such a case, at least 
one of the partners must be a member of a retirement 
system administered by the State. 87 For example, an 
individual who was an employee of, and receives a pen-
sion from, New Jersey may enter a domestic partnership 
in New Jersey even though he lives with his domestic 
partner in a different state. 
Medical status/blood test. No state reviews a couple's 
medical status or requires the partners to undergo a 
blood test. 
License, waiting period, and solemnization. Establishing 
a domestic partnership is much simpler than entering a 
marriage or civil union. Once the requisites are met, the 
couple in all but one of the states recognizing domestic 
partnerships must submit a domestic partnership form, 
and pay a fee, to the state or municipality designated by 
statute to register their domestic partnership. The excep-
tion is Maryland, which has not established a domestic 
partnership registry. 88 However, an individual who 
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asserts his or her status as a domestic partner may be 
required to provide an affidavit sworn by both partners 
that they have established a domestic partnership, and 
two evidentiary documents, such as proof of a joint 
checking account and joint ownership of a motor vehi-
cle. 89 States may have more specific requirements, 
expressed in their legislation, for registration. For exam-
ple, New Jersey requires that the couple be engaged in a 
"committed relationship of mutual caring," 90 agree to 
support one another if the need arises, and demonstrate 
existing financial interdependence.91 
Individuals have the option of filing their form per-
sonally or by mail in many states, but Hawaii permits 
registration by mail only.92 After registering the domes-
tic partnership, individuals typically receive a certification 
of domestic partnership registration by mail from the 
office where the domestic partnership was registered. 
There is no statutory waiting period between the appli-
cation for a domestic partnership and issuance of the 
certifying document, beyond the time it takes the muni-
cipality to process the application. Once the certifying 
document is received, the domestic partnership is valid, 
and no additional action needs to be taken. Thus, the 
domestic partnership is formalized by registration alone; 
no state requires a ceremony. 
B. During the Domestic Partnership 
Domestic partnerships were established as an alternative 
to both same-sex marriage and civil unions but with the 
objective of providing individuals in committed relation-
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ships at least some of the same legal benefits, rights, and 
obligations. Domestic partners are not provided with all 
the extensive benefits and obligations offered to married 
couples and individuals in civil unions; and domestic 
partners are not entitled to receive any benefits or pro-
tections from the federal government. However, for 
couples who seek not only legal recognition of their rela-
tionships but some legal benefits to which they would 
not otherwise be entitled, the availability of domestic 
partnership status is a constructive option. 
Domestic partners are entitled to all of the rights and 
responsibilities provided under the individual state's domes-
tic partnership legislation, which may include sick leave, 
health insurance, death benefits, hospital visitation, joint 
property ownership, medical decisionmaking, and tax advan-
tages. These rights and responsibilities, however, vary from 
state to state. Some provide only a handful of rights to which 
married couples are entitled; others provide a more wide-
ranging spectrum of benefits. 
State taxation. Many of the domestic partnership 
states provide some type of tax benefit to domestic part-
ners, though the extent of benefits varies greatly. For 
example, the only tax benefit to domestic partners in 
Maryland is the power to add or remove a domestic 
partner's name from a deed of residence without incur-
ring a tax liability, as with married spouses.93 However, 
in California and Oregon, registered domestic partners 
are entitled to all of the benefits, responsibilities, and 
protections granted to married spouses, including state 
taxation benefits. Other states' domestic partnership tax 
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benefits range between these extremes. In Washington, 
for example, the only state tax benefits available to 
domestic partners include exemption from real estate 
excise taxes when property is assigned from one domes-
tic partner to the other and the extension of property 
tax deferrals to a deceased's surviving domestic partner. 
The tax benefits in New Jersey are broader than in 
Washington; a domestic partner in New Jersey may 
claim the other partner as a dependent on his state tax 
return, and a domestic partner is exempt from paying 
state gift or estate taxes when receiving a gift or transfer 
in property from the other partner. 
State employees. To some extent, domestic partners of 
state employees are entitled to receive the same benefits as 
married spouses of state employees. The breadth of these 
employment benefits varies from state to state. In California 
and Oregon, where domestic partners are entitled to all of 
the benefits of married couples, domestic partners receive 
all of the state employee benefits that spouses receive. 
Other states limit employee benefits available to domestic 
partners. For example, domestic partners of New Jersey 
employees are entitled to group health insurance coverage, 
pension, and retirement benefits only. 
Visitation in hospitals and prisons. All of the domes-
tic partnership states provide domestic partners the right 
to visit one another in the hospital. Similarly, in some 
but not all states an individual may visit a domestic 
partner incarcerated in a city or state prison under stan-
dard visitation procedures, which typically allow access 
to family and friends. 
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Medical decision-making. When a domestic partner 
becomes incapacitated and has not executed a health 
care proxy, all of the domestic partnership states allow 
the other partner to make medical decisions, just as a 
married spouse would. While the majority of the states 
bestow this right on domestic partners automatically, 
others require a formal proceeding for a domestic part-
ner to acquire this benefit. In Maine, for example, a 
domestic partner is eligible to become the other part-
ner's guardian or conservator, but only if the title is 
applied for. 
Property. Like spouses, domestic partners in Wash-
ington94 and Ca I iforn ia (the only two community-property 
states offering domestic partnerships) are considered co-
owners of any property acquired during the domestic 
partnership. Thus, upon dissolution of a domestic part-
nership or death of a partner in these states, each partner 
would be entitled to receive half of any property acquired 
during the domestic partnership. In the other domestic 
partnership states, a II of which a re separate-property 
jurisdictions, the disposition of property acquired dur-
ing the domestic partnership that does not constitute 
separate property depends on how each state defines the 
domestic partnership. Hawaii, for example, which pro-
vides limited rights to domestic partners, bestows the 
broadest right of property to domestic partners. Domes-
tic partners may own their property as tenants by the 
entirety, meaning that when one partner dies, the other 
automatically inherits 100% of the interest in the property 
tax-free. 95 In contrast, Maryland's domestic partnership 
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laws do not even consider property ownership between 
domestic partners, so that upon dissolution of the partner-
ship or death of a partner, there is no automatic protection 
for domestic partners with respect to property acquired 
during the partnership. 
Health Insurance. The type of insurance benefits, if 
any, available to domestic partners varies from state to 
state and insurance company to insurance company. 
Some permit one domestic partner to receive medical 
and dental insurance through the other's policies, but 
other states and companies prohibit such benefits. Unlike 
married public employees, who are guaranteed the 
option of claiming their spouses as dependents on health 
insurance policies in all states, public employees in 
domestic partnerships are not guaranteed the option of 
claiming their partners as dependents on health insur-
ance policies in even all of the domestic partnership 
states. Nevertheless, as of 2008, 13 states have enacted 
laws mandating that employers extend health insurance 
benefits to their employees' domestic partners.96 And in 
all states private employers are permitted to offer their 
employees coverage for domestic partners, as long as the 
health insurance company is one that extends such 
benefits. 
Additionally, any person may obtain health insurance 
on an individual basis without needing an employer. 
Many insurance companies have expanded their lists of 
qualified dependents to include domestic partners, even 




Children. The states offering domestic partnerships 
differ when it comes to children born after the domestic 
partnership is validated. Thus, the presumption that a 
child born of a marriage is the biological child of the 
couple does not necessarily extend to a child born of a 
domestic partnership. For example, Oregon's law declares 
that any rights granted to, or obligations imposed on, a 
spouse with respect to a child of either spouse also 
applies to domestic partners (so a child born to either of 
the partners subsequent to entry of the domestic part-
nership is considered the biological child of the couple),97 
whereas domestic partners in New Jersey do not auto-
matically acquire rights and obligations with respect to 
children in such a situation.98 Therefore, to establish a 
legal relationship between a child and the domestic part-
ner who is not the biological parent, court proceedings 
may be necessary. Some states, like Maryland, have not 
enacted any legislation covering children of a domestic 
partnership. 
With respect to children brought into the partnership 
(i.e., born before a domestic partnership has been vali-
dated), the domestic partner without the biological tie 
to the child may be permitted to adopt the child, as 
would a step-parent in a marriage. California, for 
instance, applies the same step-parent adoption proce-
dures to domestic partners. 
Estate planning and probate. When a domestic part-
ner dies without a will, inheritance laws differ in how 
the deceased's estate is distributed. Many of the domes-
tic partnership states (California, Hawaii, Maine, New 
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Jersey, and Oregon) provide that the surviving partner 
will inherit the deceased's property, as would a married 
spouse, whereas others restrict whether and when a 
domestic partner may inherit the deceased partner's 
property. Maryland's domestic partnership legislation 
does not include a provision for inheritance. 
Another issue is whether a domestic partner is entitled 
to elect against the will of the deceased partner, mean-
ing that if the surviving partner is either excluded from 
the will of the deceased partner or waives the bequest to 
him under the will, he may elect to receive the portion 
of the deceased's estate specified by the state. Typically, 
this right is reserved only for spouses. In California and 
Oregon, which grant domestic partners all of the bene-
fits and obligations provided to spouses, a domestic 
partner has the right of election. In New Jersey, domes-
tic partners are not entitled to an elective share. 99 In 
Washington, if a domestic partnership is registered after 
a will is executed that excludes the domestic partner, the 
excluded partner is not entitled to an elective share. 
Spousal privilege. Most state laws granting a privilege 
against having to testify in court against the other 
spouse do not likely extend to domestic partners, since 
the privilege is limited to spouses. Since same-sex cou-
ples have raised this issue in state courts, the issue has 
become enough of a political problem that state legisla-
tures are likely to consider broadening the scope of the 
privilege to domestic partners. California, which includes 
domestic partners in its definition of "spouse," has 
already done so. 
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Death. Many of the states recognizing domestic part-
nerships have extended certain death-related rights to 
the surviving partner of a domestic partnership. The 
majority of these states grant the surviving partner the 
right to decide various postmortem procedures, such as 
autopsies and funeral arrangements. Some states also 
allow a surviving partner to bring a wrongful death 
action against a person who caused the deceased part-
ner's death. 
C. Terminating the Domestic Partnership 
Just as in marriage and civil union, death terminates a 
domestic partnership. It can also be dissolved by show-
ing a lack of contract or an inability to enter into one 
-e.g., fraud, coercion, or mental incapacity. Although 
in some states proving the contractual difficulty is akin 
to divorce proceedings, in most of the states a partner 
who seeks to dissolve the partnership may do so simply 
by filing a form. Generally, the partnership is terminated 
when the form is filed in the appropriate municipal or 
state office, although in New Jersey and Oregon the 
partners must petition a court for a judgment dissolving 
the partnership. In some states, both parties must sign 
the form; in others, only one party need do so. 
To terminate by form, most states require the mutual 
written consent of both parties. Hence, if one party 
wishes to remain in the domestic partnership and refuses 
to sign the form, this method is unavailable. In Maine, 
however, a partner who wishes to terminate the domes-
tic partnership without the consent of the other may file 
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a separate form that merely requires a signature and 
proof that a notice of termination was served on the 
other partner.10° California and Washington are much 
more strict when it comes to termination by form, allow-
ing this method only if the parties can satisfy various 
conditions as of the time the form is filed: (1) there are 
no minor children of the relationship born or adopted 
before or after the domestic partner registration, (2) nei-
ther party is pregnant, (3) the domestic partnership has 
existed no longer than five years, (4) neither party has 
any ownership interest in real property, (5) there are no 
unpaid obligations beyond a certain limit, (6) the parties 
have executed an agreement setting forth the division of 
assets, and (7) the parties waive the right to support 
from each other.101 Termination becomes effective at dif-
ferent times depending on the state and method used. 
The effective date of termination by form ranges from 
immediately (Maine) to six months (California). When 
court intervention is required to terminate a domestic 
partnership, termination is effective when the judge 
signs the order or judgment of termination. 
In New Jersey, unlike marriage and civil union, a 
domestic partnership between opposite-sex partners (at 
least 62 years old) automatically terminates if the part-
ners marry each other.102 
When a domestic partnership terminates, state involve-
ment in issues like spousal support, child custody, and 
distribution of property varies. Some states apply the 
same procedures for these ancillary issues as they would 
in the dissolution of a marriage, while others rely on the 
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courts to determine such issues on a case-by-case basis. 
Hence, the domestic partners will be better served if 
they have a contract spelling out how each such issue 
will be resolved if the partnership terminates . While 
courts may be reluctant to uphold contractual provi-
sions concerning the welfare of children without further 
inquiry into the facts and circumstances, courts in states 
that do not provide procedures to settle these issues may 
be more willing to sustain such an agreement. 
VI. COHABITATION 
When couples are not eligible for, or choose not to take 
advantage of, marriage or the other marriage alternatives, 
they may decide instead to cohabit, meaning that they 
may simply live together. While cohabitation is another 
alternative to marriage, it is not a legally recognized 
union automatically entitled to the protections and bene-
fits conferred upon marriage, civil union, or domestic 
partnership. On the other hand, cohabiters also do not 
incur any legal responsibilities to one another merely by 
living together. 
Cohabitation has always been an arrangement 
common among same-sex couples due, in part, to their 
lack of legal options. Over the past three decades, 
cohabitation has also become a widespread trend among 
opposite-sex couples, despite the availability to them of 
legal protections. Since 1970, the number of opposite-
sex couples cohabiting in the U.S. has increased from 
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500,000 to over five million.103 Yet no state has enacted 
any legislation to specifically govern the rights and obli-
gations of cohabitation. 
A. Entering Cohabitation 
Cohabitation is much simpler to enter than marriage, 
civil unions, and domestic partnerships. It simply 
requires two individuals, usually in an emotionally and 
physically intimate relationship but not in any legal 
union, to reside together. Since states have no statutes 
governing cohabitation, and since it is not, in any event, 
a legal relationship, there are no eligibility requirements. 
This was not always the case. A half century ago, it was 
unlawful in every state for unmarried individuals of the 
opposite sex to live together. Currently, four states 
(Florida, Michigan, Mississippi, and Virginia) still crim-
inalize cohabitation, though these laws are generally not 
enforced. Only Mississippi criminalizes the act of cohab-
iting per se; Florida, Michigan, and Virginia all require 
a showing of "lewd and lascivious" cohabitation.104 
Furthermore, only Virginia criminalizes the cohabita-
tion of any persons, whereas the other states limit this 
prohibition to opposite-sex couples. 
B. During Cohabitation 
Many individuals who cohabit without being married or 
having registered a civil union or domestic partnership 
choose to protect their rights and obligations to one 
another by executing private contracts. Much like pre-
nuptial and postnuptial agreements entered into by some 
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spouses, private contracts between cohabiters may gov-
ern their financial and personal rights and obligations 
during the time they live together. 
State courts can play a role in cohabitation when called 
upon to enforce contractual provisions. The extent to 
which a court will intervene in these personal private 
contracts varies, however. Many courts in the past have 
been reluctant to enforce contractual agreements between 
unmarried cohabitants.105 Still, even conservative courts 
have upheld contractual agreements between unmarried 
cohabiting couples when the contracts strictly relate to 
financial issues rather than the personal relationship.106 
Generally, all courts enforce contractual property provi-
sions between cohabitants. 
The advantage of cohabitation with a contractual 
agreement is the flexibility that it allows couples: they 
may establish their own terms of the relationship rather 
than rely on a particular state's deciding each person's 
rights and obligations to one another. One major disad-
vantage to this alternative is that not all marriage-like 
rights and obligations can be created by contract, such 
as the right to file joint tax returns, the right to sue for 
wrongful death of a spouse or partner, or the right of a 
step-parent to adopt.107 Another major disadvantage is 
that there is no guarantee that a court will uphold or 
enforce some or all of the provisions in these personal 
agreements. 
Nevertheless, entering a private contract provides more 
protection to each party than cohabiting without one. 
Many unmarried individuals live together without a 
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written agreement, and thus may be bound only by one 
another's words. Since it is much more difficult for oral 
assurances to be proved, and since some oral agreements 
are not enforceable, it may be more advantageous for an 
unmarried couple to cohabit with a formal written doc-
ument despite its shortcomings. 
C. Terminating Cohabitation 
Ending a cohabitive relationship is straightforward and 
simple-the parties need do nothing more than sepa-
rate. If one partner dies, the surviving partner is not 
entitled to automatic benefits as a surviving spouse would 
be. Thus, issues related to asset distribution would have 
had to be settled in a legal document, such as a will or 
private contract. 
When cohabitation ends by separation, problems may 
arise if the parties do not have a contractual agreement 
governing separation issues. Nevertheless, there is judi-
cial precedent for court resolution of unmarried couples' 
rights to contract. In Marvin v. Marvin,108 the celebrated 
"palimony"109 case, the California Supreme Court 
declared that unmarried couples may create both writ-
ten and oral contracts, that if neither of these contracts 
has been created a court may examine the couple's 
actions to determine whether an implied contract exists, 
and that if no implied contract is found, a court may 
presume that the parties intended to deal fairly with one 
another. The court may then apply legal notions of 
equity and fairness to resolve financial and property 
issues.110 Although many courts have followed the prin-
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ciples set out in Marvin, no court outside California is 
bound by the case, and therefore may decide a similar 
case differently. Indeed, several states (such as New 
York) have declined to follow Marvin, choosing instead 
to recognize only explicit oral or written contracts, and 
not agreements implied from the parties' behavior. 
VII. CURRENT AND FUTURE LEGAL 
REFORM 
In the next few years, the political push for change to 
marriage laws is certain to intensify. Civil rights organi-
zations, such as the American Civil Liberties Union and 
Lambda Legal Defense and Education Fund, continue 
to challenge state and federal laws that do not extend 
marriage-like benefits or recognition to same-sex cou-
ples, and to support legislatures that do. 
As of early spring 2009, many groups have teamed up 
to urge the California Supreme Court to overturn Pro-
position 8, the constitutional amendment banning same-sex 
marriage in California.111 With support from major busi-
nesses (e.g., Google and Levi Strauss & Co.), local business 
groups (e.g., San Francisco Chamber of Commerce), legal 
organizations (California NAACP, Mexican-American 
Legal Defense and Educational Fund, Asian-Pacific Amer-
ican Legal Center, and California Rural Legal Assistance), 
various labor organizations (United Healthcare Workers 
and the California Labor Federation), and professors and 
scholars from prominent universities and law schools 
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across the country, among others, it is obvious that mar-
riage laws and their availability to same-sex couples 
have become a priority on many political and legislative 
agendas. 
In Maine, for example, a coalition of individuals and 
organizations, including EqualityMaine, the Maine Civil 
Liberties Union, the Maine People's Alliance, and the 
Portland Chapter of the NAACP, was formed to present 
new legislation during the 2009 legislative session to end 
the ban on marriage of same-sex couples, and a bill to 
that end was introduced in the state senate in January 
2009.112 Similar efforts are underway in New Hampshire, 
where a bill legalizing same-sex marriage was close to enact-
ment at press time. Bills to legalize same-sex marriage are 
also pending in the legislatures of Illinois, Maryland, Minne-
sota, New Jersey, New York, and Washington, though these 
are not expected to pass in 2009. Advocates in Rhode Island 
are said to be awaiting the departure of the Republican gov-
ernor from office in 2011.113 
In addition to challenging state legislatures, organiza-
tions supporting same-sex marriage and recognition of 
marriage alternatives have been encouraging city legisla-
tures across the country to establish rights rejected by 
their states. For example, when the Alliance Defense 
Fund challenged the legality of New Orleans' domestic 
partner registry, Lambda Legal joined the lawsuit at the 
city's request, and secured a ruling upholding the city's 
policy.114 
With the increase in legal recognition of relationships 
outside the traditional marriage definition, and in state-
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wide and local challenges to marriage laws by various 
groups, it seems inescapable that the terrain of marriage 
and its alternatives will experience considerable sh ifts in 
the immediate years ahead. 
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